[image: image1.jpg]Delaware




Governor’s Advisory Council for Exceptional Citizens (GACEC)   516 West Loockerman St., Dover, DE  19904

302-739-4553 (voice)   302-739-6126 (fax)   http://www.gacec.delaware.gov
March 31, 2020
Department of Education
Office of the Secretary

Attn:  Regulation Review

401 Federal Street, Suite 2

Dover, DE  19901

RE:
23 DE Reg. 617&618/14 DE Admin. Code 922 & 925 [DOE Proposed Children with Disabilities Subpart A., Purposed and Definitions and 925 Children with Disabilities Subpart D, Evaluations, Eligibility Determination, Individualized Education Programs  Regulation (Feb. 1, 2020)] 

Dear Secretary Bunting:

The Governor’s Advisory Council for Exceptional Citizens (GACEC) has reviewed the Department of Education (DOE) proposed regulations 922 and 925 relative to children with disabilities. Given the significance of these regulations in affording access to, and benefit from, special education services, the GACEC convened an ad hoc workgroup on March 13, 2020 to enable it to conduct a more thorough review of the proposed regulations than could be accomplished at the February 18, 2020 meeting of the GACEC Policy and Law Committee. Based on the input received from numerous stakeholders, the GACEC offers the following commentary and suggestions.

Proposed 922.3.0, Definitions  

One, in the definition of “Other Health Impairment,” the term “attention deficit disorder” (ADD) is replaced with “attention deficit hyperactivity disorder” (ADHD) with a note that ADHD was formerly termed ADD.  This is not correct and is inconsistent with available literature.  We suggest that the DDOE remove the incorrect parenthetical and change “attention deficit hyperactivity disorder” to “attention deficit/hyperactivity disorder” as this would be consistent with known references.

Two, there is inconsistency between 922 and 925 with regard to the terms used as the classification for students with communication difficulties: in 922, the term is “speech or language impairment” and in 925 it is “speech/language impairment.”

Three, Definitions of “related services,” “special education,” and “supplemental aids and services “related services,” “special education,” and “supplemental aids and services.”  Both the IDEA Part B regulations (34 CFR §300.105) and Delaware code (Title 14 Section 923.5) specify that assistive technology devices and services can, depending on the needs of the child as determined through the development of the IEP, be part of any or all of the following three kinds of services:

(1) Special education; 

(2) Related services; 

(3) Supplementary aids and services.

The GACEC acknowledges that in both the Part B regulations and the Delaware regulations, the definitions of “related services,” “special education,” and “supplemental aids and services do not specifically include assistive technology devices and services. Council urges, however, the DDOE to revise the definitions of those three terms to specifically provide that they can include assistive technology and services if determined appropriate by the IEP team.
The exclusion of assistive technology in the list of related services is particularly curious as this section explicitly specifies the types of technology that are not included in the definition of related services. Perhaps it would be more appropriate to move the service-related elements of this exclusion to the definition of “assistive technology service,” as the exclusion of surgically-implanted devices is explicitly noted in the definition of “assistive technology device” already. 
Four, Definition of “speech language pathology services.”  The definition of “speech language pathology” refers to the domains of “speech and language” specifically throughout except for one reference to communicative impairments. The other types of disorders noted in the definition of “speech/language impairment” in the proposed section 925 language fall outside the boundaries of “speech and language disorders,” so it would be more accurate to use the more inclusive “communication impairments” reference throughout when talking about the kinds of disorders addressed via speech-language pathology services (the American Speech-Language-Hearing Association hyphenates the term).

Five, the definition of “universal design” is only provided by reference to the Assistive Technology Act of 1998, as amended. Given the importance of this construct, it would be helpful to have the specific language repeated in this regulation, as was done with other definitions drawn from federal law. 

Six, there are several terms used in the proposed 925 regulations that are defined neither in the proposed 922 nor the proposed 925 regulations. We are requesting the addition of definitions for terms used, but not defined, in the proposed 925 regulations. These terms include:

· Atypical development

· Consideration

· Conceptual skills (as a component of adaptive behavior)

· Documenter

· Functional performance

· Interpreter

· Practical skills (as a component of adaptive behavior)

· Print disability

· Social skills (as a component of adaptive behavior)

Seven, as DOE proposes to amend the language in 14 Del. Admin. C. §925.6.1 to reflect that the child’s IEP team and not just “a group of qualified professionals and the parent of the child,” shall determine eligibility, Council would suggest removing the language referenced above and replacing it with “…as defined in 14 Del. Admin. C. §8.0.” The first sentence would then read: “General: upon completion of the administration of assessments and other evaluation measures, the child’s IEP team, as defined in 14 Del. Admin. C. §8.0, shall determine whether the child is a child with a disability…”

Eight, in determining eligibility generally, the focus appears to be on educational needs only, while consideration of functional needs is not explicitly mentioned. Section 925.6.1 could be modified to reference “the educational and functional needs of the child…”
Nine, in Section 6.5.1.4, it would be useful to indicate that, in the scenario described, services may continue through August 31 of the following year. 

Ten, in sections 6.6 through 6.18, there are frequent references to considering whether the student “demonstrates insufficient progress when using a process based on scientific, evidence-based interventions within a Multi-Tiered System of Support” when determining eligibility. Council would ask that DOE consider adding some explanatory language in Section 6.0 Determination of Eligibility. Currently, 6.3.1 indicates only that “information acquired from…Multi-Tiered System of Support processes may be considered as a source of information informing eligibility determinations.
Eleven, the term “documenter” is used in Sections 6.6 through 6.18, yet a definition of this term is not included in 922 or elsewhere in 925. As this is a term that is not used in IDEA, it would seem prudent to define the use of the term in Delaware. 

Twelve, references to school psychologists and speech-language pathologists are inconsistent throughout Sections 6.6 through 6.18. References vary between “school psychologist” and “certified school psychologist,” and also between “certified speech-language pathologist” and “licensed and certified speech-language pathologist.” 

Thirteen, in several of the “eligibility” sections, 925 includes language that considers “evidence of insufficient progress when using a process based on scientific evidence-based interventions within a Multi-Tiered System of Support” as a part of the evaluation if applicable. There is no such consideration included in section 6.1.
Fourteen, federal regulation specifies that:
 (1)(i) Autism means a developmental disability significantly affecting verbal and nonverbal communication and social interaction, generally evident before age three, that adversely affects a child's educational performance. Other characteristics often associated with autism are engagement in repetitive activities and stereotyped movements, resistance to environmental change or change in daily routines, and unusual responses to sensory experiences.

(ii) Autism does not apply if a child's educational performance is adversely affected primarily because the child has an emotional disturbance, as defined in paragraph (c)(4) of this section.

(iii) A child who manifests the characteristics of autism after age three could be identified as having autism if the criteria in paragraph (c)(1)(i) of this section are satisfied.

IDEA Part B disability definitions provide minimum standards that all states must meet, although IDEA allows states the flexibility to adopt more expansive definitions of disabilities than those provided in the IDEA statute and regulation, provided that the state definition would not exclude children who would be covered by the IDEA definition (GAO-19-348 Special Education). The Delaware revision of section 925 6.6 Autism fails to meet this standard.

· Under 6.6.1, the eligibility criteria description is consistent with the federal regulation until the last sentence…”and the child exhibits:”.  The federal regulation does not qualify or place additional requirements on the (1)(i) definition of autism.  In doing so, Delaware is excluding children who fail to exhibit one of the deficit areas outlined in 6.6.1.1 and 6.6.1.2.

· 6.6.1.1 and 6.6.1.2 require that in order for a child to be eligible under Delaware regulation, they must have persistent impairments in one (1) or more areas within 6.6.1.1 AND 6.6.1.2.  
Federal regulation:

a. Does not require a specific number of deficits in specific deficit areas

b. Does not require deficit areas to be persistent across multiple contexts

c. Does not require deficit areas in both social communication/social interaction (6.6.1.1) AND restrictive, repetitive patterns of behavior (6.6.1.2)

d. Does not require deficits in restrictive, repetitive patterns of behavior (6.6.1.2)
· The Federal definition specifically indicates that a child could be identified after age three.  Council notes that the Delaware regulations do not.  Although 6.6.1 states “generally evident before age three”, clarification similar to that provided in the federal regulations would eliminate confusion.

· In 6.6.3, the phrase “cannot be primarily explained by ED, ID, or DD” does not align with the Federal definition that references only ED.  This may delay the timely classification of ASD and the initiation of appropriate and effective interventions because the child is classified under DD or ED. Further, if a clinician examined the criteria for ED and DD, it could be argued that most children with ASD would meet the new criteria for those classifications. For example, the proposed language in 6.6.1.1.3, “Deficits in developing, maintaining, and understanding relationships” closely parallels one of the criteria for ED (6.9.1.1.4), “An inability to build or maintain satisfactory interpersonal relationships with peers, teachers and others.” For ED, children only need to meet one criterion from those noted in 6.9.1.1 to qualify for services. 

Fifteen, there appears to be a typographical error in Section 6.6.1.2.2: “…ritualized patterns of verbal or nonverbal behavior.”

Sixteen, it may be more accurate in Section 6.6.7 to refer to “a school psychologist” rather than “the school psychologist.” 

Seventeen, there are several differences between the Delaware eligibility criteria and federal eligibility criteria relative to the classification of Developmental Delay. The federal definition does not include reference to an “adverse effect on educational performance.” As this definition pertains to children ages 3 through 8, “educational performance” may not be the most relevant context for making a determination about the need for special education services. 34 CFR §§300.8 (b) uses “who by reason thereof, needs special educational and related services.” Moreover, the criterion of “atypical development” is not defined in federal law and is highly subjective. It may be prudent to arrive at a more concrete alternative to “atypical development” or to define it in this section or in the proposed 922 regulations. Additionally, Section 6.7.3. precludes children from receiving the classification of Developmental Delay if they have significant visual or hearing impairment. This is not consistent with 34 CFR §§300.8(b). The proposed regulation also removes the requirement that the assessment of a child suspected of having a developmental delay be “culturally and linguistically sensitive..,.” Council recommends that this requirement be retained in the new regulations. However, if culturally and linguistically sensitive assessment is required across-the-board in some other section of the regulations, it may not need to be specified in Section 6.7.4. 

Eighteen, sections 6.8.1.1.1 and 6.8.1.1.2 do not use consistent referencing of numerical information (e.g., “two or more frequencies…” and “2 or more frequencies…”) Council recommends that DOE revise the language so both would read: “…or greater at two (2) or more frequencies…”

Nineteen, in Section 6.8.4.1, 14 Del Admin. C. §925 6.8.2 refers to the age of eligibility for children identified as deaf-blind and is therefore an incorrect reference. The reference should be changed to 14 Del Admin. C. §925 6.8.6 which explains the requirements for the “Documenter.” Section 6.8.4.1 also requires documentation of visual and hearing impairments by “a qualified medical professional” and the GACEC believes that the regulations should clearly state that parents are not required to assume the cost for such evaluations. As this observation relates to other sections of 925 (e.g., 6.10), it may be more appropriate to include language addressing this point more generally in Section 4.0 or 5.0.

Twenty, in 6.8.4.2, Council suggests DOE include “licensed” before “audiologist” to reflect that the audiologist must be licensed to conduct the evaluation. This would then be consistent with the rest of the proposed changes. 

Twenty-one, the reference in 6.8.7 to 14 Del. Admin. C. §925.21 should be changed to reflect the proposed citation for IEP Team, which is 14 Del Admin. C. §925.8.

Twenty-two, sections 6.9.1.2 and 6.9.4.6 seem to require that MTSS be implemented prior to conducting an evaluation and determining that a child is eligible for special education services. This is inconsistent with the clear guidance set forth in OSEP memorandum 11-07,  dated January 21, 2011, in which OSEP states unequivocally that, “States and LEAs have an obligation to ensure that evaluations of children with disabilities are not delayed or denied because of implementation of an RTI strategy” (now referred to as “MTSS”).  See:  https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/osep11-07rtimemo.pdf
Twenty-three, in Section 6.9.6, it is proposed that the “Documenter” be a licensed psychologist or certified school psychologist, or other qualified professional, as applicable and that the list of required IEP team members for purposes of eligibility determination include the school psychologist. Regarding the former, a licensed psychiatrist is not included in the proposed amendment, but is explicitly included in the current language. The GACEC recommends that a licensed psychiatrist be added to the list of permissible “documenters.”

Twenty-four, in Section 6.10.4.1, the reference to 14 Del. Admin. C. §925 6.10.2 as referring to “a qualified medical professional” is incorrect, as that section addresses “age of eligibility.” 

Twenty-five, Section 6.11.2 specifies that eligibility for classification as having a Specific Learning Disability begins at the child’s fifth birthday, yet federal statute does not specify a lower age limit. The GACEC recommends that the lower age limit be eliminated, and that the regulations acknowledge that different assessment techniques may be required to identify Specific Learning Disability in younger children. The eligibility criteria require that the child not be making sufficient progress to meet age or state-approved grade levels standards. This is not as expansive as 34 CFR §300.311(a)(5), which requires consideration of “a statement of (5) Whether (i) The child does not achieve adequately for the child’s age or to meet State-approved grade-level standards consistent with §300.309(a)(1); and (ii)(A) The child does not make sufficient progress to meet age or State-approved grade-level standards consistent with §300.309(a)(2)(i); or (B) The child exhibits a pattern of strengths and weaknesses in performance, achievement, or both, relative to age, State-approved grade-level standards or intellectual development consistent with §300.309(a)(2)(ii).”

Twenty-six, Council notes that there are a few minor discrepancies in Section 6.11:
· The proposed 6.11.1.2. references subsection 9.1.1. This is taken directly from the current 9.1.2, and is not updated to reflect the change. The reference should be made to subsection 6.11.1.1.

· 6.11.3.7.1.2 and 6.11.4.1 have the same exact language. DOE should remove 6.11.3.7.1.1 and then move sections 6.11.3.7.1-6.11.3.8 to under the disability-specific evaluation procedures, since that is the topic of those sections.

· 6.11.8.7.3-6.11.8.7.5 should be further indented since those sections list the documentation required to be provided to parents under 6.11.8.7.2. The sections should then be re-numbered to 6.11.8.7.2.1, 6.11.8.7.2.2, and 6.11.8.7.2.3.

· The citation in 6.11.7 should be updated from the current 14 Del. Admin. C. §925.21 to the proposed 14. Del. Admin. C. §925.8.

· The term Specific Learning Disability is inconsistently capitalized throughout this section, and in 6.11.4.4 is referred to only as “learning disability.”

· 6.11.7 refers to a child of “less than school age” while 6.11.2 is more specific (“from the fifth birthday”). Council suggests these be worded in a consistent manner.
Twenty-seven, in 6.12, an elaboration of each adaptive behavior category is eliminated. The GACEC recommends that DOE specify what is covered by the terms “conceptual skills,” “social adaptive skills,” and “practical adaptive skills” consistent with the explanations provided by the American Association on Intellectual and Developmental Disability:

· Adaptive behavior is the collection of conceptual, social and practical skills that are learned and performed by people in their daily lives.

· Conceptual skills – language and literacy; money, time, and number concepts; and self-direction,

· Social skills – interpersonal skills, social responsibility, self-esteem, gullibility, naiveté (i.e., wariness), social problem solving, and the ability to follow rules/obey laws and to avoid being victimized.

· Practical skills – activities of daily living (personal care), occupational skills, healthcare, travel/transportation, schedules/routines, safety, use of money, use of the telephone.

(https://www.aaidd.org/intellectual-disability/definition)
Twenty-eight, regarding 6.13.4.1, 14 Del. Admin. C. §925.6.13 is the citation to the full eligibility criteria for orthopedic impairment. That citation should be replaced with 14 Del. Admin. C. §925.6.13.6, which is the cite for “Documenter.” 

Twenty-nine, please see the earlier commentary in item one relative to the proposed changes to 14 Del. Admin. C. 922 regarding the reference to “attention deficit hyperactivity disorder” (ADHD). The wording change to attention deficit/hyperactivity disorder would also need to be made in 6.14.1.

Thirty, in 6.14.4.1, the reference to “a qualified professional as described in 14 DE Admin. Code 925.6.14” is an incorrect reference, as that is the citation to the full eligibility criteria for Other Health Impairment. The correct citation would be to Section 6.14.6, which is the cite for “Documenter.” 

Thirty-one, in the elaboration of what qualifies as a communication impairment, the reference to “Articulation or Connected speech intelligibility” in 6.15.1.1 is confusing because the two constructs are not mutually exclusive. It would be sufficient to say “Speech intelligibility” or use the term-of-art in speech-language pathology, which is “speech sound production.” As 6.15.1.3 extends the definition of expressive language impairment to those who use non-speech modes of communication, the reference to “the speaker’s ability to communicate” would more appropriately be to “the child’s ability to communicate” so as not to exclude those who cannot rely on speech for expressive purposes. 

Thirty-two, it is unclear why the manifestation of communication impairments is limited to “academic and extracurricular settings” and why that limitation would be imposed relative to fluency, language and voice impairments but not speech impairments. The description of evaluation procedures specified in 6.15.4 is inadequate to cover the range of communication impairments specified in Section 6.15. “Language sampling” is too narrow; it would be more appropriate to reference “Communication sampling” as that extends to speech, language, fluency and voice. Section 6.15.4.2 refers to “Criterion referenced measures” only, yet speech-language pathologists employ both norm-referenced and criterion-referenced measures routinely.

Thirty-three, regarding Section 6.18, representatives of the Delaware Department of Education indicated during the March 13, 2020 presentation to the GACEC ad hoc committee that this section would be stricken. 

Thirty-four, relative to Section 7.1, the term “functional performance” is not defined.  The definition is also not provided in the proposed 922 regulations.

Thirty-five, section 9.4, or the proposed 922 regulations, should define “interpreter.” For example, the U.S. Department of Education Policy Directive promulgated on September 4, 2012 defines a qualified translator or interpreter as “an in-house or contracted translator or interpreter who has demonstrated competence to interpret or translate through court certification or through other professional language skills assessment certification.” The lack of clarity in this regard may lead to individuals providing interpretation services who are neither familiar with the language used during IEP proceedings nor aware of the expectation that interpreters refrain from modifying the content of the message being translated. 

Thirty-six, section 11.2 references “consideration” of special factors, yet the term “consideration” is not defined in this section or in the proposed 922 regulations. Adding a definition of what the IEP must do to meet the requirement for “consideration” would greatly clarify this requirement.

Thirty-seven, section 11.2.6 references a “print disability,” yet that term is not defined in this section or in the proposed 922 regulations. 

Thirty-eight, in section 13, Council would suggest that the continuum requirements in 925.15 be referenced for greater clarity.

Reflections on the Process

As GACEC representatives and other stakeholders explained in the March 13 conference call with DOE, we believe that it is very important and legally required that DOE use meaningful and effective procedures for ensuring public participation, including the opportunity for public comment and public hearings, when the agency seeks to establish or revise regulations related to special education.  To be effective, this must include informing organizations and individuals that advocate for children with disabilities and their families of the opportunity for public comment, scheduled public hearings, and providing them with language that these organizations and individuals can share with their constituents.  The Council would be happy to work with DOE to develop strategies for wide-spread and effective notice.  Our understanding from the March 13, 2020 conference call is that DOE will be re-publishing the proposed regulation package in April (to make a correction related to speech-language pathology services for pre-school aged children with disabilities).  This will provide DOE with an opportunity to design and implement effective procedures for public participation, including widely and strategically disseminated notice.

We all recognize the challenges in conducting public hearings during the current COVID-19 health crisis.  Therefore, the Council suggests that DOE communicate with the United States Department of Education Office of Special Education Programs for guidance regarding how states may comply with the public hearing requirements in 34 CFR §300.165(b) during this crisis. 
Thank you for the opportunity to share our observations and suggestions with you. Please contact me or Wendy Strauss at the GACEC office if you have any questions. 

Sincerely,
Ann C Fisher
Ann C. Fisher
Chairperson
ACF: kpc
CC:
Whitney Sweeney, State Board of Education

Mary Ann Mieczkowski, Department of Education

Emily Cunningham, Department of Education

Linnea Bradshaw, Professional Standards Board

Jenna Ahner, State Board of Education

Rae Mims, Esq.
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