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Kimberly Xavier
Planning, Policy & Quality Unit

Division of Medicaid & Medical Assistance

1901 N. DuPont Hwy.

P.O. Box 906

New Castle, DE 19720-0906

RE: DMMA Proposed Autism Disorder Services Regulation [20 DE Reg. 11 (July 1, 2016)]
Dear Ms. Xavier:

The Governor’s Advisory Council for Exceptional Citizens (GACEC) has reviewed the Division of Medicaid and Medical Assistance (DMMA) revised proposal to establish coverage and reimbursement for treatment services for Medicaid recipients who have a diagnosis of Autism Spectrum Disorder. Medicaid recipients may be up to twenty-one years of age. Council commented on the initial regulations in April of 2016 (19 DE Reg. 898).  A copy of those comments and the Division response are attached for your reference.  The GACEC thanks the Division for the changes which were made based on our earlier commentary and would like to share the following observations on the revised regulations.
First, on page 14, the original regulation referred to “services to treat Autism Spectrum Disorder (ASD)”.   The new regulation substitutes “behavioral interventions to treat Autism Spectrum Disorder (ASD)”.   At 14.   The latter terminology (“behavioral interventions”) is more limited than “services”.   For example, interventions would generally not include diagnostic services.   See, e.g., disjunctive reference to “diagnosing or treating ADD” on p. 15.   Moreover, ASD treatment is not limited to modification of “behavior”.  Finally, consistent with 42 C.F.R. 440.130(c), the July 7, 2014 CMS guidance uses the term “services” rather than “interventions”.   Council recommends returning to the original language.

Second, the GACEC prompted DMMA to remove a categorical provision requiring caregiver presence whenever ASD services are provided.   However, the new approach (p. 19) is also objectionable.   It bestows unilateral control over caregiver participation/implementation of the service plan to a “practitioner”:   “The practitioner must specify the expected level of participation of all caregivers, based on the practitioner’s clinical judgment and the child’s unique circumstances, as specified in the Behavior Support Plan or ABA Treatment Plan.”    No single individual controls the content of the Behavior Support Plan or ABA Treatment Plan.   The plans should be developed collaboratively and incorporate the input and views of multiple practitioners and caregivers.   Council recommends substitution of the following sentence: “The expected level of participation of all caregivers shall be included in the Behavior Support Plan or ABA Treatment Plan.”   Note that Par (8) on the same page already requires the plan to include the extent of parent or guardian participation.   However, a single practitioner should not be wholly responsible for decision-making in this context.

Third, Council suggests DMMA correct the grammar in the following provision on p. 20: “Medicaid shall not cover for program services or components of services that are of an unproven, experimental, of a research nature, or that do not relate to the child’s diagnosis, symptoms, functional limitations or medical history.”
Thank you for your consideration of our observations on the revised regulations.  Please contact me or Wendy Strauss at the GACEC office if you have questions.
Sincerely, 
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Dafne A. Carnright
Chairperson
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CC:
Teresa Avery, Autism Delaware

Enclosures


