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September 27, 2013



Sharon L. Summers
Planning & Policy Development Unit
Division of Medicaid and Medical Assistance
1901 North DuPont Highway
P. O. Box 906 
New Castle, DE  19720-0906


RE:  DMMA Proposed Medicaid Provider Screening [17 DE Reg. 282 (9/1/13)]
 

Dear Ms. Summers:
 
The Governor’s Advisory Council for Exceptional Citizens (GACEC) has reviewed the 
Division of Medicaid and Medical Assistance (DMMA) proposal to adopt regulations implementing §§6401 and 6501 of the Affordable Care Act (ACA).  In a nutshell, the Centers for Medicare and Medicaid Services (CMS) adopted regulations in 2011 which: 1) require states to adopt certain screening and enrollment standards for Medicaid providers; 2) collect an enrollment fee for institutional providers; 3) authorize a temporary Medicaid provider enrollment moratorium when directed by CMS; 4) terminate provider participation in Medicaid and CHIP if another state has terminated the provider’s participation on or after January 1, 2011; and 5) adopt provider screening standards at enrollment, reenrollment and revalidation.  Given time constraints, the GACEC has not conducted an exhaustive comparison of the proposed regulation to extensive federal statutory, regulatory, and subregulatory ACA standards; however, Council did identify two areas of concern.

First, §§1.39.2.4 and 1.39.2.5 authorize providers terminated from program participation to invoke full appeal rights compiled in the General Policy Provider Manual.  In contrast, the attached CMS Bulletin (CPI-B 11-05) contains the following limitation on provider appeal rights:

...When subsequent States terminate based on that initial termination, the scope of their appeals should only review whether the provider was, in fact, terminated by the initiating program.   The subsequent appeals process should not review the underlying reasons for the initiating termination.   The appeal process in subsequent States does not provide a new forum in which to litigate the basis of termination by another State Medicaid program, Medicare, or CHIP.

DMMA may wish to incorporate this limitation into §1.39.2.5.  

Second, §1.39.2.4 recites that DMMA will check federal databases monthly and “will terminate providers and disclosed entities or individuals who do not meet ACA screening guidelines.”   This is a “no-exceptions” standard.   In contrast, the attached CMS Bulletin (CPI-B 11-05) clarifies that termination is not the invariable result of identification of termination of a provider by another state:

Q. Are there any exceptions to the requirement to terminate a provider that was terminated by Medicare or another State Medicaid program or CHIP?

A. Yes.  The statute provides for the same limitations on termination that apply to exclusion under §§1128(c)(3)(B) and 1128(d)(3)(B) of the Social Security Act.  Thus, a State may request a waiver of the requirement to terminate a particular provider’s participation.   State agencies may submit such waiver requests to their respective CMS Regional Offices.    

DMMA may wish to consider the following amendment to the last sentence in §1.39.2.4:

DMAP will terminate providers and disclosed entities or individuals who do not meet ACA screening guidelines unless DMAP, in its sole discretion, solicits and secures a waiver from CMS.    

Thank you in advance for your time and consideration in reviewing our observations.  Please feel free to contact me or Wendy Strauss should you have questions or concerns.

Sincerely,



Terri A. Hancharick
TAH:kpc

CC:	Stephen Groff, DMMA 
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